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records contained in the summons,
then notice of the summons shall be
provided to the person so identified in
the summons.

(b) Time of notice. The notice of serv-
ice of summons required by paragraph
(a) of this section should be provided
by the issuing officer immediately
after service of summons is obtained
under §163.7(c), but in no event shall
notice be given less than 10 business
days before the date set in the sum-
mons for the production of records or
the giving of testimony.

(c) Contents of notice. The issuing offi-
cer shall ensure that any notice issued
under this section includes a copy of
the summons and provides the fol-
lowing information:

(1) That compliance with the sum-
mons may be stayed if written direc-
tion not to comply with the summons
is given by the person receiving notice
to the person summoned;

(2) That a copy of any such direction
to not comply and a copy of the sum-
mons shall be sent by registered or cer-
tified mail to the person summoned
and to the Customs officer who issued
the summons; and

(3) That the actions under paragraphs
(¢)(1) and (c)(2) of this section shall be
accomplished not later than the day
before the day fixed in the summons as
the day upon which the records are to
be examined or the testimony is to be
given.

(d) Service of notice. The Customs offi-
cer who issues the summons shall serve
the notice required by paragraph (a) of
this section in the same manner as is
prescribed in §163.7(c)(2) for the service
of a summons, or by certified or reg-
istered mail to the last known address
of the person entitled to notice.

(e) Examination of records precluded. If
notice is required by this section, no
record may be examined before the
date fixed in the summons as the date
to produce the records. If the person
entitled to notice under paragraph (a)
of this section issues a stay of compli-
ance with the summons in accordance
with paragraph (c) of this section, no
examination of records shall take place
except with the consent of the person
staying compliance or pursuant to an
order issued by a U.S. district court.

§163.10

(f) Exceptions to notice and stay of sum-
mons provisions—(1) Personal liability for
duties, fees, or tares. The notice provi-
sions of paragraph (a) of this section
shall not apply to any summons served
on the person, or on any officer or em-
ployee of the person, with respect to
whose liability for duties, fees, or taxes
the summons is issued.

(2) Verification of existence of records.
The notice provisions of paragraph (a)
of this section shall not apply to any
summons issued to determine whether
or not records of transactions of an
identified person have been made or
kept.

(3) Judicial determination. The notice
provisions of paragraph (a) of this sec-
tion and the stay of compliance provi-
sions of paragraph (c) of this section
shall not apply with respect to a sum-
mons described in paragraph (a) of this
section if a U.S. district court deter-
mines, upon petition by the issuing
Customs officer, that reasonable cause
exists to believe that the giving of no-
tice may lead to an attempt:

(i) To conceal, destroy, or alter rel-
evant records;

(ii) To prevent the communication of
information from other persons
through intimidation, bribery, or collu-
sion; or

(iii) To flee to avoid prosecution, tes-
tifying, or production of records.

§163.9 Enforcement of summons.

Whenever a person does not comply
with a Customs summons, the issuing
officer may request the appropriate
U.S. attorney to seek an order requir-
ing compliance from the U.S. district
court for the district in which the per-
son is found or resides or is doing busi-
ness. A person who is entitled to notice
under §163.8(a) shall have a right to in-
tervene in any such enforcement pro-
ceeding.

§163.10 Failure to comply with court
order; penalties.

(a) Monetary penalties. The U.S. dis-
trict court for any judicial district in
which a person served with a Customs
summons is found or resides or is doing
business may order such person to
comply with the summons. Upon the
failure of a person to obey a court

289



§163.11

order to comply with a Customs sum-
mons, the court may find such person
in contempt and may assess a mone-
tary penalty.

(b) Importations prohibited. If a person
fails to comply with a court order to
comply with a Customs summons and
is adjudged guilty of contempt, the
Commissioner of Customs, with the ap-
proval of the Secretary of the Treas-
ury, for so long as that person remains
in contempt:

(1) May prohibit importation of mer-
chandise by that person, directly or in-
directly, or for that person’s account;
and

(2) May withhold delivery of mer-
chandise imported by that person, di-
rectly or indirectly, or for that per-
son’s account.

(c) Sale of merchandise. If any person
remains in contempt for more than 1
year after the Commissioner issues in-
structions to withhold delivery under
paragraph (b)(2) of this section, the
merchandise shall be considered aban-
doned and shall be sold at public auc-
tion or otherwise disposed of in accord-
ance with subpart E of part 162 of this
chapter.

§163.11 Audit procedures.

(a) General requirements. In con-
ducting an audit under 19 U.S.C.
1509(b), the CBP auditors, except as

otherwise provided in paragraph (f) of
this section, will:

(1) Provide notice, telephonically and
in writing, to the person to be audited
of CBP’s intention to conduct an audit
and a reasonable estimate of the time
to be required for the audit;

(2) Inform the person who is to be the
subject of the audit, in writing and be-
fore commencement of the audit, of
that person’s right to an entrance con-
ference, at which time the objectives
and records requirements of the audit,
and any sampling plan to be employed
or offsetting that may apply, will be
explained and the estimated termi-
nation date of the audit will be set.
Where a decision on a sampling plan
and methodology is not made at the
time of the entrance conference, CBP
will discuss these matters with the per-
son being audited as soon as possible
after the discovery of facts and cir-
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cumstances that warrant the possible
need to employ sampling;

(3) Provide a further estimate of any
additional time for the audit if, during
the course of the audit, it becomes ap-
parent that additional time will be re-
quired;

(4) Schedule a closing conference
upon completion of the audit on-site
work to explain the preliminary results
of the audit;

(5) Complete a formal written audit
report within 90 calendar days fol-
lowing the closing conference referred
to in paragraph (a)(4) of this section,
unless the Executive Director, Regu-
latory Audit, Office of International
Trade, CBP Headquarters, provides
written notice to the person audited of
the reason for any delay and the antici-
pated completion date; and

(6) After application of any disclosure
exemptions contained in 5 U.S.C. 552,
send a copy of the formal written audit
report to the person audited within 30
calendar days following completion of
the report.

(b) Petition procedures for failure to
conduct closing conference. Except as
otherwise provided in paragraph (f) of
this section, if the estimated or actual
termination date of the audit passes
without a CBP auditor providing a
closing conference to explain the re-
sults of the audit, the person audited
may petition in writing for a closing
conference to the Executive Director,
Regulatory Audit, Office of Inter-
national Trade, Customs and Border
Protection, Washington, DC 20229.
Upon receipt of the request, the direc-
tor will provide for the closing con-
ference to be held within 15 calendar
days after the date of receipt.

(c) Use of statistical sampling in cal-
culation of loss of duties or revenue—(1)
General. In conducting an audit under
this section, regardless of the finality
of liquidation under 19 U.S.C. 1514, CBP
auditors have the sole discretion to de-
termine the time period and scope of
the audit and will examine a sufficient
number of transactions, as determined
solely by CBP. In addition to exam-
ining all transactions to identify loss
of duties, taxes, and fees under 19
U.S.C. 1592 or loss of revenue under 19
U.S.C. 1593a, or to determine compli-
ance with any other applicable customs
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